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who were eligible employees under Plan P is
1%, calculated as follows: 4% (the ACP for
the NHCEs under Plan P for the prior year)
x 100/400 (the number of NHCEs in that prior
year subgroup divided by the total number of
NHCEs in all prior year subgroups), which
equals 1%. Thus, the prior year ACP for
NHCEs under Plan NP for the 2006 testing
year is 5.5% (the sum of adjusted ACPs for
the prior year subgroups, 4.5% plus 1%).

[T.D. 9169, 69 FR 78184, Dec. 29, 2004, as
amended by T.D. 9237, 71 FR 10, Jan. 3, 2006;
T.D. 9447, 74 FR 8210, Feb, 24, 2009; 74 FR
125651, Mar. 25, 2009]

§1.401(m)-3 Safe harbor requirements.

(a) ACP test safe harbor—(1) Section
401(m)(11) safe harbor. Matching con-
tributions under a plan satisfy the ACP
safe harbor provisions of section
401(m)(11) for a plan year if the plan
satisfies the safe harbor contribution
requirement of paragraph (b) or (c) of
this section for the plan year, the limi-
tations on matching contributions of
paragraph (d) of this section, the notice
requirement of paragraph (e) of this
section, the plan year requirements of
paragraph (f) of this section, and the
additional rules of paragraphs (g), (h)
and (j) of this section, as applicable.

(2) Section 401(m)(12) safe harbor. For a
plan year beginning on or after Janu-
ary 1, 2008, matching contributions
under a plan satisfy the ACP safe har-
bor provisions of section 401(m)(12) for
a plan year if the matching contribu-
tions are made with respect to an auto-
matic contribution arrangement de-
scribed in paragraph §1.401(k)-3(j) that
satisfies the safe harbor requirements
of §1.401(k)-3, the Ilimitations on
matching contributions of paragraph
(d) of this section, the notice require-
ment of paragraph (e) of this section,
the plan year requirements of para-
graph (f) of this section, and the addi-
tional rules of paragraphs (g), (h) and
(j) of this section, as applicable.

(3) Requirements applicable to safe har-
bor contributions. Pursuant to sections
401(k)(12)(E)(ii) and 401(kK)(13)(D)(iv),
the safe harbor contribution require-
ment of paragraph (b) or (¢) of this sec-
tion and §1.401(k)-3(k) must be satis-
fied without regard to section 401(1).
The contributions made under para-
graphs (b) and (c) of this section and
§1.401(k)-3(k) are referred to as safe
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harbor nonelective contributions and
safe harbor matching contributions.

(b) Safe harbor nonelective contribution
requirement. A plan satisfies the safe
harbor nonelective contribution re-
quirement of this paragraph (b) if it
satisfies the safe harbor nonelective
contribution requirement of §1.401(k)-
3(b).

(c) Safe harbor matching contribution
requirement. A plan satisfies the safe
harbor matching contribution require-
ment of this paragraph (c) if it satisfies
the safe harbor matching contribution
requirement of §1.401(k)-3(c).

(d) Limitation on contributions—(1)
General rule. A plan that provides for
matching contributions meets the re-
quirements of this section only if it
satisfies the limitations on contribu-
tions set forth in this paragraph (d).

(2) Matching rate must not increase. A
plan that provides for matching con-
tributions meets the requirements of
this paragraph (d) only if the ratio of
matching contributions on behalf of an
employee under the plan for a plan
year to the employee’s elective defer-
rals and employee contributions, does
not increase as the amount of an em-
ployee’s elective deferrals and em-
ployee contributions increases.

(3) Limit on matching contributions. A
plan that provides for matching con-
tributions satisfies the requirements of
this section only if—

(i) Matching contributions are not
made with respect to elective deferrals
or employee contributions that exceed
6% of the employee’s safe harbor com-
pensation (within the meaning of
§1.401(k)-3(b)(2)); and

(ii) Matching contributions that are
discretionary do not exceed 4% of the
employee’s safe harbor compensation.

(4) Limitation on rate of match. A plan
meets the requirements of this section
only if the ratio of matching contribu-
tions on behalf of an HCE to that
HCE’s elective deferrals or employee
contributions (or the sum of elective
deferrals and employee contributions)
for that plan year is no greater than
the ratio of matching contributions to
elective deferrals or employee con-
tributions (or the sum of elective defer-
rals and employee contributions) that
would apply with respect to any NHCE
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for whom the elective deferrals or em-
ployee contributions (or the sum of
elective deferrals and employee con-
tributions) are the same percentage of
safe harbor compensation. An em-
ployee is taken into account for pur-
poses of this paragraph (d)(4) if the em-
ployee is an eligible employee under
the cash or deferred arrangement with
respect to which the contributions re-
quired by paragraph (b) or (c) of this
section are being made for a plan year.
A plan will not fail to satisfy this para-
graph (d)(4) merely because the plan
provides that matching contributions
will be made separately with respect to
each payroll period (or with respect to
all payroll periods ending with or with-
in each month or quarter of a plan
year) taken into account under the
plan for the plan year, provided that
matching contributions with respect to
any elective deferrals or employee con-
tributions made during a plan year
quarter are contributed to the plan by
the last day of the immediately fol-
lowing plan year quarter.

(6) HCEs participating in multiple
plans. The rules of section 401(m)(2)(B)
and §1.401(m)-2(a)(3)(ii) apply for pur-
poses of determining the rate of match-
ing contributions under paragraph
(d)(4) of this section. However, a plan
will not fail to satisfy the safe harbor
matching contribution requirements of
this section merely because an HCE
participates during the plan year in
more than one plan that provides for
matching contributions, provided
that—

(i) The HCE is not simultaneously an
eligible employee under two plans that
provide for matching contributions
maintained by an employer for a plan
year; and

(ii) The period used to determine
compensation for purposes of deter-
mining matching contributions under
each such plan is limited to periods
when the HCE participated in the plan.

(6) Permissible restrictions on elective
deferrals by NHCEs—() General rule. A
plan does not satisfy the safe harbor
requirements of this section, if elective
deferrals or employee contributions by
NHCEs are restricted, unless the re-
strictions are permitted by this para-
graph (d)(6).
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(ii) Restrictions on election periods. A
plan may limit the frequency and dura-
tion of periods in which eligible em-
ployees may make or change contribu-
tion elections under a plan. However,
an employee must have a reasonable
opportunity (including a reasonable pe-
riod after receipt of the notice de-
scribed in paragraph (e) of this section)
to make or change a contribution elec-
tion for the plan year. For purposes of
this section, a 30-day period is deemed
to be a reasonable period to make or
change a contribution election.

(iii) Restrictions on amount of contribu-
tions. A plan is permitted to limit the
amount of contributions that may be
made by an eligible employee under a
plan, provided that each NHCE who is
an eligible employee is permitted (un-
less the employee is restricted under
paragraph (d)(6)(v) of this section) to
make contributions in an amount that
is at least sufficient to receive the
maximum amount of matching con-
tributions available under the plan for
the plan year, and the employee is per-
mitted to elect any lesser amount of
contributions. However, a plan may re-
quire eligible employees to make con-
tribution elections in whole percent-
ages of compensation or whole dollar
amounts.

(iv) Restrictions on types of compensa-
tion that may be deferred. A plan may
limit the types of compensation that
may be deferred or contributed by an
eligible employee under a plan, pro-
vided that each eligible NHCE is per-
mitted to make contributions under a
definition of compensation that would
be a reasonable definition of compensa-
tion within the meaning of §1.414(s)-
1(d)(2). Thus, the definition of com-
pensation from which contributions
may be made is not required to satisfy
the nondiscrimination requirement of
§1.414(s)-1(d)(3).

(v) Restrictions due to limitations under
the Internal Revenue Code. A plan may
limit the amount of contributions
made by an eligible employee under a
plan—

(A) Because of the limitations of sec-
tion 402(g) or section 415; or

(B) Because, on account of a hardship
distribution, an employee’s ability to
make contributions has been suspended

421



§1.401(m)-3

for 6 months in accordance with
§1.401(k)-1(d)(3)(Av)(E).

(e) Notice requirement. A plan satisfies
the notice requirement of this para-
graph (e) if it satisfies the notice re-
quirement of §1.401(k)-3(d).

(f) Plan year requirement—(1) General
rule. Except as provided in this para-
graph (f) or in paragraph (g) of this sec-
tion, a plan will fail to satisfy the re-
quirements of section 401(m)(11), sec-
tion 401(m)(12), and this section unless
plan provisions that satisfy the rules of
this section are adopted before the first
day of that plan year and remain in ef-
fect for an entire 12-month plan year.
In addition, except as provided in para-
graph (h) of this section, a plan which
includes provisions that satisfy the
rules of this section will not satisfy the
requirements of §1.401(m)-1(b) if it is
amended to change such provisions for
that plan year. Moreover, if, as de-
scribed in paragraph (j)(4) of this sec-
tion, safe harbor matching or nonelec-
tive contributions will be made to an-
other plan for a plan year, provisions
under that other plan specifying that
the safe harbor contributions will be
made and providing that the contribu-
tions will be QNECs or QMACs must
also be adopted before the first day of
that plan year.

(2) Initial plan year. A newly estab-
lished plan (other than a successor plan
within the meaning of §1.401(m)-
2(c)(2)(iii)) will not be treated as vio-
lating the requirements of this para-
graph (f) merely because the plan year
is less than 12 months, provided that
the plan year is at least 3 months long
(or, in the case of a newly established
employer that establishes the plan as
soon as administratively feasible after
the employer comes into existence, a
shorter period). Similarly, a plan will
not fail to satisfy the requirements of
this paragraph (f) for the first plan
year in which matching contributions
are provided under the plan provided
that—

(i) The plan is not a successor plan;
and

(ii) The amendment providing for
matching contributions is made effec-
tive at the same time as the adoption
of a cash or deferred arrangement that
satisfies the requirements of §1.401(k)-
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3, taking into account the rules of
§1.401(k)-3(e)(2).

(3) Change of plan year. A plan that
has a short plan year as a result of
changing its plan year will not fail to
satisfy the requirements of paragraph
(f)(1) of this section merely because the
plan year has less than 12 months, pro-
vided that—

(i) The plan satisfied the require-
ments of this section for the imme-
diately preceding plan year; and

(ii) The plan satisfies the require-
ments of this section (determined with-
out regard to paragraph (h) of this sec-
tion) for the immediately following
plan year or for the immediately fol-
lowing 12 months if the immediately
following plan year is less than 12
months.

(4) Final plan year. A plan that termi-
nates during a plan year will not fail to
satisfy the requirements of paragraph
(£)(1) of this section merely because the
final plan year is less than 12 months,
provided that the plan satisfies the re-
quirement of this section through the
date of termination and either—

(i) The plan would satisfy the re-
quirements of paragraph (h) of this sec-
tion, treating the termination of the
plan as a reduction or suspension of
safe harbor matching contributions,
other than the requirement that em-
ployees have a reasonable opportunity
to change their cash or deferred elec-
tions and, if applicable, employee con-
tribution elections; or

(ii) The plan termination is in con-
nection with a transaction described in
section 410(b)(6)(C) or the employer in-
curs a substantial business hardship,
comparable to a substantial business
hardship described in section 412(d).

(g) Plan amendments adopting nonelec-
tive safe harbor contributions. Notwith-
standing paragraph (f)(1) of this sec-
tion, a plan that provides for the use of
the current year testing method may
be amended after the first day of the
plan year and no later than 30 days be-
fore the last day of the plan year to
adopt the safe harbor method of this
section, effective as of the first day of
the plan year, using nonelective con-
tributions under paragraph (b) of this
section if the plan satisfies the require-
ments of §1.401(k)-3(f).
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(h) Permissible reduction or suspension
of safe harbor matching contributions—(1)
General rule. A plan that provides for
safe harbor matching contributions
will not fail to satisfy the require-
ments of section 401(m)(2) for a plan
year merely because the plan is amend-
ed during a plan year to reduce or sus-
pend safe harbor matching contribu-
tions on future elective deferrals and,
if applicable, employee contributions
provided—

(i) All eligible employees are pro-
vided the supplemental notice in ac-
cordance with paragraph (h)(2) of this
section;

(ii) The reduction or suspension of
safe harbor matching contributions is
effective no earlier than the later of 30
days after eligible employees are pro-
vided the notice described in paragraph
(h)(2) of this section and the date the
amendment is adopted;

(iii) Eligible employees are given a
reasonable opportunity (including a
reasonable period after receipt of the
supplemental notice) prior to the re-
duction or suspension of safe harbor
matching contributions to change their
cash or deferred elections and, if appli-
cable, their employee contribution
elections;

(iv) The plan is amended to provide
that the ACP test will be satisfied for
the entire plan year in which the re-
duction or suspension occurs using the
current year testing method described
in §1.401(m)-2(a)(1)(ii); and

(v) The plan satisfies the require-
ments of this section (other than this
paragraph (h)) with respect to amounts
deferred through the effective date of
the amendment.

(2) Notice of suspension requirement.
The notice of suspension requirement
of this paragraph (h)(2) is satisfied if
each eligible employee is given notice
that satisfies the requirements of
§1.401(k)-3(g)(2).

(1) [Reserved]

(j) Other rules—(1) Contributions taken
into account. A contribution is taken
into account for purposes of this sec-
tion for a plan year under the same
rules as §1.401(k)-3(h)(1).

(2) Use of safe harbor nonelective con-
tributions to satisfy other nondiscrimina-
tion tests. A safe harbor nonelective
contribution used to satisfy the non-

§1.401(m)-3

elective contribution requirement
under paragraph (b) of this section may
also be taken into account for purposes
of determining whether a plan satisfies
section 401(a)(4) under the same rules
as §1.401(k)-3(h)(2).

(3) Early participation rules. Section
401(m)(5)(C) and §1.401(m)-
2(a)(1)(iii)(A), which provide an alter-
native nondiscrimination rule for cer-
tain plans that provide for early par-
ticipation, do not apply for purposes of
section 401(m)(11), section 401(m)(12),
and this section. Thus, a plan is not
treated as satisfying this section with
respect to the eligible employees who
have not completed the minimum age
and service requirements of section
410(a)(1)(A) unless the plan satisfies the
requirements of this section with re-
spect to such eligible employees.

(4) Satisfying safe harbor contribution
requirement under another defined con-
tribution plan. Safe harbor matching or
nonelective contributions may be made
to another defined contribution plan
under the same rules as §1.401(k)-
3(h)(4). Consequently, each NHCE under
the plan providing for matching con-
tributions must be eligible under the
same conditions under the other de-
fined contribution plan and the plan to
which the contributions are made must
have the same plan year as the plan
providing for matching contributions.

(5) Contributions used only once. Safe
harbor matching or nonelective con-
tributions cannot be used to satisfy the
requirements of this section with re-
spect to more than one plan.

(6) Plan must satisfy ACP with respect
to employee contributions. If the plan
provides for employee contributions, in
addition to satisfying the requirements
of this section, it must also satisfy the
ACP test of §1.401(m)-2. See §1.401(m)-
2(a)(b)(iv) for special rules under which
the ACP test is permitted to be per-
formed disregarding some or all match-
ing when this section is satisfied with
respect to the matching contributions.

[T.D. 9169, 69 FR 78184, Dec. 29, 2004, as
amended by T.D. 9447, 74 FR 8211, Feb, 24,
2009]
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